Mr. Blankenship tell Mr. Cox "don't do anything to make me
fire you."

Counsel asserts that even though Mr. Cox's initial moti-
vation for his telephone call to Mr. Pleasants on Saturday,
May 11, 1985, may have been to help save his nephew's (Michael
poole) job, Mr. Cox unequivocally told Mr. Pleasants that he
was going to complain to "MSHA," the "agencies," or the "labor
board."  Counsel asserts that once these threats were communi-
cated to Mr. Jackson, they formed the basis for Mr. Jackson's
decision to discharge Mr. Cox, and coupled with Mr. Cox's
prior complaints and threats to discharge him some 2 weeks
before his actual discharge, was the motivating reason for his
discharge, and that but for these threats Mr. Cox would not
have been fired.  Counsel concludes that all of the foregoing
series of events, including Mr. Cox's antecedent threats to
talk to an MSHA inspector, his reporting of safety complaints
to his foreman Rodney Blankenship within the last 2 weeks of
his employment with the respondent, and the final transmission
to Mr. Jackson of Mr. Cox's threats to go to the mine enforce-
ment authorities, more than meet the threshold requirement of
"protected activity" under the Act.

Counsel does not concede that this is a "mixed motive"
case.  Assuming that it is, counsel concludes that the respon-
dent has not established that it would have discharged Mr. Cox
in any event for any unprotected activities alone, and that it
has failed to meet the test enunciated by the Pasula line of
cases.  Counsel concludes further that Mr. Cox has established
that he was discharged, not for the contradictory diverse
reasons advanced by the respondent, but because of protected
activity within the meaning of section 105 (c) of the Act.

Respondent's Arguments

In its defense, the respondent states that while it had
no complaints concerning Mr. Cox's work as a roof bolter oper-
ator during 1984, he was involved in four accidents during
the course of the year while operating the bolter, and that
he was taken off the bolter and given a different work assign-
ment because of these repeated accidents.  Respondent asserts
that after missing a regularly scheduled Saturday work day in
June, 1984, and his removal as a roof bolt operator, Mr. Cox
became disenchanted with Mr. Jackson's management of the mine.
Respondent asserts that Mr. Cox made no secret of his belief
that the "labor board" would not condone management's Saturday
work requirement, and that he attempted to incite other miners
not to work on Saturdays, and made statements that he would
"whip" Mr. Jackson or any other member of management wno
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rly  vociferous   individual   in
